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The Dodd-Frank Wall Street Reform 
and Consumer Protection Act and 
the Consumer Financial Protection 
Bureau
By Rodney D. Martin and Dean H. Zarafonetis

Introduction
The Dodd-Frank Wall Street Reform and 
Consumer Protection Act (“Dodd-Frank 
Act” or “Act”)1 creates a new federal frame-
work for regulating consumer financial prod-
ucts and services. Title X of the Act, known 
as the “Consumer Financial Protection Act 
of 2010” (“CFP Act”) creates a Consumer 
Financial Protection Bureau (“CFPB”) with 
wide ranging powers to regulate, supervise, 
and enforce federal consumer financial pro-
tection statutes. Although this article is not 
intended to provide a comprehensive review 
of the CFP Act, it provides a summary of 
some of the major provisions that will affect 
those other than “too big to fail” banks. 

Although much of the Dodd-Frank Act 
focuses on the practices of large financial 
institutions, the Act applies to entities of all 
sizes that offer or provide financial products 
or services to consumers. The consumer pro-
tection provisions reach beyond banks and 
apply as well to many nondepository entities 
including, most significantly, mortgage bro-
kers, payday lenders, and certain merchants.

The Dodd-Frank Act will usher in a new 
era of heightened consumer regulation and 
protection and signals a shift in scope for 
consumer financial regulation. The CFP Act 
gives the government a more direct role in 
regulating the terms of credit and other fi-
nancial products. With the creation of the 
CFPB, the Act establishes an independent 
federal agency devoted exclusively to pro-
tecting consumers in financial transactions.

The Bureau of Consumer 
Financial Protection

Creation of the Bureau of Consumer 
Financial Protection
The CFPB is charged with ensuring that all 
consumers have access to markets for con-
sumer financial products and services and 

that these markets are fair, transparent, and 
competitive.2 The CFPB has exclusive author-
ity to issue regulations, orders, and guidance 
implementing the CFP Act, in addition to the 
Truth in Lending Act, the Truth in Savings 
Act, the Real Estate Settlement Procedures 
Act, the Equal Credit Opportunity Act, the 
Fair Credit Reporting Act, and numerous 
other consumer statutes.3 The CFP Act refers 
to the statutes within the scope of the CFPB’s 
authority as “Federal Consumer Financial 
Law.”4 

The CFP Act defines consumer financial 
products and services to include a financial 
product or service offered or provided for 
use by consumers primarily for personal, 
family, or household purposes.5 The term 
“financial product or service” includes ex-
tending credit and servicing loans, extending 
or brokering leases of personal or real prop-
erty that are the functional equivalent of a 
purchasing finance arrangement, providing 
real estate settlement services, engaging in 
deposit-taking activities, selling, providing, 
or issuing stored value or payment instru-
ments, providing payment or other financial 
data processing products or services to a con-
sumer by any technological means, provid-
ing financial advisory services, collecting, an-
alyzing, maintaining, or providing consumer 
report information or other account informa-
tion, collecting debt related to any consumer 
financial product or services, and any other 
product or service that the CFPB may define 
as a consumer financial product or service by 
regulation.6

Goals of the CFPB
The CFPB’s charge is to implement and 
enforce Federal Consumer Financial Law 
consistently to ensure that all consumers 
have access to markets for consumer finan-
cial products and services and that the mar-
kets for consumer financial products and ser-



vices are fair, transparent, and competitive.7 
The CFPB is further authorized to exercise 
its authority under the Federal Consumer 
Financial Law for the purposes of ensur-
ing that, with respect to consumer financial 
products and services:

• Consumers are provided with timely 
and understandable information to 
make responsible decisions about finan-
cial transactions.

• Consumers are protected from unfair, 
deceptive, or abusive acts or practices.

• Consumers are protected from discrimi-
nation.

• Outdated, unnecessary, or unduly bur-
densome regulations are regularly iden-
tified and addressed to reduce unwar-
ranted regulatory burdens.

• Federal Consumer Financial Law is 
enforced consistently, without regard 
to the status of a person as a depository 
institution, to promote fair competition.

• Markets for consumer financial prod-
ucts and services operate transparently 
and efficiently to facilitate access and 
innovation.8 

Organization of the CFPB
The CFPB is established within the Federal 
Reserve System, but the CFP Act makes clear 
that the bureau is to be independent of the 
Federal Reserve’s authority.9 The CFP Act 
contains safeguards to prevent the Federal 
Reserve from interfering with the CFPB’s 
rulemaking, examination, and enforcement 
actions. The Federal Reserve Board may not 
intervene in any matter or proceeding before 
the director of the CFPB. Nor may it appoint, 
direct, or remove any officer or employee of 
the CFPB or merge or consolidate the CFPB or 
any of its functions or responsibilities.10 Addi-
tionally, the Federal Reserve has no authority 
to review or approve any rule or order of the 
CFPB, and the Federal Reserve Board cannot 
delay or prevent the issuance of any CFPB 
rule or order.11 The Federal Reserve is, how-
ever, permitted to delegate  its authority to 
examine whether certain persons are in com-
pliance with the Federal Consumer Financial 
Laws to the CFPB.12

Supervisory authority over Federal Con-
sumer Financial Law will pass to the CFPB 
on the “Designated Transfer Date.”13 The 
Designated Transfer Date will be defined by 
the Secretary of the Treasury, and is at least 
180 days, but not more than 12 months after 

the date the President signed the bill into 
law, July 21, 2010.14 The Secretary may extend 
the deadline by making a submission to Con-
gress, but the Designated Transfer Date must 
occur within 18 months after enactment.15

The creation of the CFPB focuses the 
attention of one federal agency on consumer 
financial issues and regulation. Although the 
CFPB has been established, it may yet take 
several months to appoint a director, and to 
put in place the agency’s staffing and fund-
ing. The agency will then need to begin the 
tedious process of drafting regulations and 
organizing its supervisory functions. Many 
people had anticipated that President Obama 
would appoint Elizabeth Warren as director 
of the CFPB. Warren is an attorney and Har-
vard University law professor who also led 
the Congressional Oversight Panel created to 
investigate the Troubled Assets Relief Pro-
gram. She has supported having a consumer 
financial protection agency for several years. 
Many feared that Warren’s appointment 
would lead to a contentious and lengthy con-
firmation process in Congress that would 
delay the creation of the CFPB. President 
Obama, however, seems to have avoided 
that by appointing Warren to serve as a Spe-
cial Advisor to the Secretary of the Treasury 
on the CFPB and to “take on the job to get 
the new CFPB started—right now.”16 Warren 
will proceed to organize the CFPB while the 
President and the Senate go through the pro-
cess of selecting a director. 

Functions of the CFPB
The primary functions of the CFPB are to:

• Conduct financial education programs.
• Collect, investigate, and respond to con-

sumer complaints.
• Collect, research, monitor, and publish 

information relevant to the function-
ing of markets for consumer financial 
products and services to identify risks 
to consumers and the proper function-
ing of such markets.

• Supervise covered persons for compli-
ance with Federal Consumer Financial 
Law, and take appropriate enforcement 
action to address violations of Federal 
Consumer Financial Law.

• Issue rules, orders, and guidance imple-
menting Federal Consumer Financial 
Law.

• Perform support activities that are nec-
essary or useful to facilitate the other 
functions of the CFPB.17
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The CFPB is required to prepare and sub-
mit a report to the President, the Committee 
on Banking, Housing and Urban Affairs of 
the Senate, and the Committee on Financial 
Services and the Committee on Energy and 
Commerce of the House of Representatives, 
beginning with the session after the Desig-
nated Transfer Date.18 The report must in-
clude: (i) discussion of the significant prob-
lems faced by consumers in shopping for 
or obtaining consumer financial products 
or services; (ii) justification of the budget 
requests in the preceding year; (iii) a list of 
significant rules and orders adopted by the 
CFPB, as well as the CFPB’s significant initia-
tives; (iv) analysis of complaints about con-
sumer financial products or services that the 
CFPB has received and collected in its central 
database on complaints; (v) a list, with a brief 
statement of the issues, of the CFPB’s public 
supervisory and enforcement actions; (vi) the 
CFPB’s actions taken regarding rules, orders 
and supervisory and enforcement actions; 
(vii) an assessment of significant actions by 
state regulators; (viii) an analysis of the CF-
PB’s efforts to fulfill its fair lending mission; 
and (ix) an analysis of the CFPB’s efforts to 
increase workforce and contracting diver-
sity.19

The CFPB’s Rulemaking Authority
The CFPB is given the authority to admin-
ister, enforce, and otherwise implement the 
Federal Consumer Financial Law through 
rulemaking, orders, and other guidance.20 To 
support its rulemaking authority and other 
functions, the CFPB must monitor the risks 
of consumer financial products and services 
to consumers, including developments in 
markets for such products or services.21 The 
CFP Act contains a laundry list of factors 
that the CFPB should consider, although the 
list is not exclusive.22 The Bureau must also 
publish significant findings of its monitoring 
activities each calendar year, beginning with 
the second year after the Designated Transfer 
Date.23

The CFPB is required to take a cost-benefit 
approach in its rulemaking. The CFPB must 
consider the potential benefits and costs of the 
regulations to consumers and those subject 
to the CFPB’s authority. It must also consider 
the impact of the proposed rules on smaller 
depository institutions24 and on consumers in 
rural areas.25 The CFPB may exempt certain 
classes of persons from any rule, pursuant to 
enumerated factors in the statute.26 Although 

the CFPB has exclusive authority to prescribe 
rules regarding the Federal Consumer Finan-
cial Law, the CFPB is required to consult with 
the relevant prudential regulators27 and other 
federal agencies during the comment process 
to ensure consistency with prudential, mar-
ket or systematic objectives administered by 
such agencies.28 Moreover, the CFPB may is-
sue rules with respect to registration require-
ments for certain persons other than deposi-
tory institutions, insured credit unions, or 
related persons.29

The Act requires the CFPB to review its 
own regulations periodically.30 The CFPB is 
required to conduct an assessment of each 
significant rule or order adopted by the CFPB 
under the Federal Consumer Financial Law 
within five years after the rule or order is is-
sued.31 In doing so, the CFPB must address, 
among other things, the effectiveness of the 
rule or order.32 Before publishing a report 
with respect to its assessment, the CFPB is 
required to invite public comment on rec-
ommendations for modifying, expanding, 
or eliminating the newly adopted rule or or-
der.33

Although the CFPB is insulated from 
the Federal Reserve, the Financial Stabil-
ity Oversight Council, established in Title I 
of the Dodd-Frank Act (the “Council”), has 
the authority to override CFPB rules under 
extraordinary circumstances.34 Any agency 
represented by a member of the Council may 
petition the Council, in writing, to stay the 
effectiveness of, or set aside, a CFPB regula-
tion if: (i) it has in good faith attempted to 
work with the CFPB to resolve concerns re-
garding the effect of the rule on the safety 
and soundness of the U.S. banking system 
or the stability of the financial system of the 
United States; or (ii) it files the petition with 
the Council within ten days after the date on 
which the regulation was published in the 
Federal Register.35 Upon petition, the Council 
may set aside a final regulation prescribed by 
the CFPB, if the Council determines that the 
regulation or provision would put the safety 
and soundness of the United States banking 
system or the stability of the financial system 
of the United States at risk.36

Authority to Prohibit Unfair, Deceptive, 
and Abusive Practices
In addition to its rulemaking authority under 
Federal Consumer Financial Law, the CFPB 
is authorized to issue rules and take enforce-
ment actions to prohibit unfair, deceptive, or 
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abusive acts or practices in connection with 
the offering of a consumer financial prod-
uct.37 The CFPB may only issue such rules if 
it has a reasonable basis to conclude that an 
act or practice causes, or is likely to cause, 
substantial injury to consumers that can-
not reasonably be avoided and the substan-
tial injury to consumers is not outweighed 
by countervailing benefits to consumers or 
to competition.38 In determining whether a 
practice is unfair, the CFPB must engage in 
a cost-benefit analysis, weighing the injury to 
consumers whom the regulation is aimed at 
protecting against the benefit of the practice 
to consumers or competition.39

The authority of the CFPB over unfair and 
deceptive practices is not unlike the author-
ity of the Federal Trade Commission. The 
CFP Act, however, broadens this authority 
to include abusive acts. “Abusive” is defined 
to include, among other things, taking unrea-
sonable advantage of the reasonable reliance 
by the consumer that a provider of consumer 
financial products or services will act in the 
interests of the consumer.40 The CFPB may 
not declare a practice abusive unless the 
practice: (i) materially interferes with the 
ability of a consumer to understand a term 
or condition of a consumer financial product 
or services or (ii) takes unreasonable advan-
tage of a consumer’s lack of understanding 
of the material risks, costs, or conditions of a 
product or service, the consumer’s inability 
to protect his or her interests in selecting or 
using a consumer financial product or ser-
vice, or the consumer’s reasonable reliance 
upon the provider of the consumer financial 
product or service to act in the interests of 
the consumer.41 Additionally, in prescribing 
rules regarding unfair, deceptive, or abusive 
practices, the CFPB must consult with the 
prudential regulators and other federal agen-
cies as appropriate to ensure the proposed 
rules are consistent with prudential, market 
or systemic objectives administered by such 
agencies.42 The effective date of this provision 
is the Designated Transfer Date.43 

Model Forms for Federal Consumer 
Financial Laws
The Act authorizes the CFPB to prepare 
model forms for the disclosures required 
under Federal Consumer Financial Law.44 
Before finalizing model forms, the CFPB 
must validate them through consumer test-
ing.45 Implementing new disclosures will, at 
least initially, result in increased compliance 

costs to regulated entities. The Act creates 
a safe harbor for those who use the model 
forms.46 

For years, the Federal Reserve Board 
and the Department of Housing and Urban 
Development (“HUD”) have been trying to 
agree on a set of combined disclosures under 
the Federal Truth in Lending Act and the Real 
Estate Settlement Procedures Act. Perhaps 
out of frustration with their inability to do so, 
Congress has now assigned that task to the 
CFPB.47 The CFPB is required to accomplish 
this within one year of the Designated Trans-
fer Date.48 If, however, the Federal Reserve 
Board and HUD complete or form an agree-
ment upon a combined disclosure before the 
CFPB finalizes one, the CFPB will not need to 
complete its form.49 

Authority to Investigate Violations and 
Enforce Federal Consumer Financial Law
The CFP Act provides that it is unlawful for 
a person subject to the CFPB’s authority to 
act in contravention of the Federal Consumer 
Financial Law or to engage in unfair, decep-
tive, or abusive acts or practices.50 The Act 
gives the CFPB broad powers to investigate 
violations of Federal Consumer Financial 
Law by depository institutions with assets 
over $10 billion and nondepository institu-
tions that are subject to the CFP Act.51 These 
include the power to issue subpoenas to 
compel testimony, to require the production 
of documents, and to issue cease and desist 
orders.52 The CFPB may also initiate civil 
lawsuits to enforce Federal Consumer Finan-
cial Law.53 

Among the remedies available to the 
CFPB is the power to require the rescission or 
reformation of contracts, the refund of mon-
eys or return of real property, the payment 
of damages, and the payment of civil money 
penalties from $5,000 to $1,000,000 per day.54 
The CFPB does not have the authority to file 
criminal charges, but may make referrals to 
the Department of Justice.55 In addition, the 
CFPB is required to make referrals to the In-
ternal Revenue Service of potential violations 
of tax laws.56 The effective date of these pro-
visions is the Designated Transfer Date.57 

Consumer Complaint Unit
The Act requires the CFPB to establish a unit 
to receive consumer complaints and to pro-
vide a timely written response to each com-
plaint.58 The CFPB must establish a single 
toll-free telephone number, a Web site, and 
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a database to collect, monitor, and respond 
to consumer complaints.59 Although this is 
effective as of the Designated Transfer Date,60 
implementation of these activities will take 
time. 

Protection for Whistleblowers
The CFP Act protects employees against 
retaliation for providing information to any 
local, state, or federal authority regarding 
violations of any law within the jurisdic-
tion of the CFPB.61 The Act also protects an 
employee who testifies against a regulated 
entity or refuses to engage in activity the 
employee reasonably believes would violate 
any law within the jurisdiction of the CFPB.62 
Whistleblower complaints are investigated 
by the Secretary of Labor.63 In light of the new 
whistleblower protections, a company may 
wish to examine its policies and procedures 
to ensure that employees have an effective 
means of bringing violations of law to the 
attention of management. This is effective on 
the Designated Transfer Date.64 

Limitations on Federal Preemption
The Act limits federal preemption of state 
law to circumstances where the state law is 
inconsistent with federal law.65 A state law 
that is more protective of the consumer is not 
inconsistent and therefore is not preempt-
ed.66 The Act allows states to have laws that 
are more protective than Federal Consumer 
Financial Law.67 The effective date is on the 
Designated Transfer Date.68

Who is Regulated by the CFPB?

Overview
The CFP Act applies, subject to a number of 
exceptions, to any person who engages in 
offering or providing a consumer financial 
product or service and any affiliate that pro-
vides a service to such a person.69 As such, 
it covers a broad array of entities from large 
money center banks to community banks, 
credit unions, and, in certain circumstances, 
retailers. The authority of the CFPB to regu-
late a covered person will vary depending 
the size and type of business. This section 
will review that authority.

Very Large Depository Institutions
The CFPB has exclusive authority to super-
vise compliance with Federal Consumer 
Financial Law by insured depository insti-
tutions and insured credit unions with total 
assets of more than $10 billion (“Very Large 

Depository Institutions”).70 The CFPB has 
the primary, but not the exclusive, authority 
to enforce Federal Consumer Financial Law 
against Very Large Depository Institutions. 
Other federal agencies may recommend to 
the CFPB in writing that the CFPB initiate an 
enforcement procedure against a Very Large 
Depository Institution.71 If the CFPB does 
not act within 120 days after it receives an 
enforcement recommendation, the referring 
agency may initiate its own enforcement pro-
ceeding.72 The CFPB may also require reports 
and conduct examinations with respect to 
Very Large Depository Institutions; howev-
er, the CFPB must coordinate its supervisory 
activities with those conducted by the appli-
cable prudential regulators and the state 
bank regulatory authorities.73 

The CFP Act requires the CFPB and the 
prudential regulator of each Very Large De-
pository Institution to cooperate with each 
other by: 

• Coordinating the scheduling of exami-
nations.

• Conducting simultaneous examinations 
of each Very Large Depository Institu-
tion.

• Sharing each draft report of examina-
tion with the other agency and permit-
ting the other agency's comment on the 
draft before the final report.

• Considering the concerns raised by the 
other agency before issuing the final 
report or taking supervisory action.74

The CFP Act further requires that the CFPB 
report to the IRS any report of examination or 
related information identifying possible tax 
law noncompliance.75 These provisions are 
effective on the Designated Transfer Date.76

Smaller Depository Institutions
The CFPB has limited supervisory author-
ity over insured depository institutions and 
credit unions with total assets of $10 billion 
or less (“Smaller Depository Institutions”)77 
and their service providers.78 The CFPB may 
require each Smaller Depository Institution 
to submit reports that support the CFPB’s 
role in implementing Federal Consumer 
Financial Law, to support its examination 
activities, and to enable it to assess and detect 
risks to consumers and consumer financial 
markets.79 

The CFPB’s authority to examine Smaller 
Depository Institutions is significantly lim-
ited. The CFPB may include examiners, on 
a “sampling basis” only, in the examina-
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tions performed by the prudential regula-
tor to assess Smaller Depository Institutions’ 
compliance with the requirements of Fed-
eral Consumer Financial Law.80 Where the 
CFPB does include examiners, however, the 
prudential regulator must: (i) provide all re-
ports, records, and documentation related to 
the examination process for any institution 
included in the sample; (ii) involve any CFPB 
examiner in the entire examination process 
for such Smaller Depository Institution; and 
(iii) consider input from the CFPB concerning 
the scope of the examination, conduct of the 
examination, the contents of the examination 
report, the designation of matters requiring 
attention, and examination ratings.81 

The CFPB’s authority to enforce Federal 
Consumer Financial Law against Smaller 
Depository Institutions is also extremely lim-
ited. The CFPB may only enforce its report-
ing requirements. The prudential regulators 
retain their authority to enforce the require-
ments of Federal Consumer Financial Laws 
with respect to Smaller Depository Institu-
tions.82 Although the CFPB is required to no-
tify the prudential regulator where the CFPB 
has reason to believe a Smaller Depository 
Institution has materially violated the Fed-
eral Consumer Financial Laws, the Act does 
not require the prudential regulator to take  
action. Upon receipt of such notice, the pru-
dential regulator only need respond in writ-
ing within sixty days of receipt. No other ac-
tion is required.83 

Nondepository Institutions

The CFP Act gives the CFPB the authority 
to supervise and enforce Federal Consumer 
Financial Laws against certain nondeposi-
tory persons who offer or provide consumer 
financial products or services. This authority 
extends to any person who: 

• Offers or provides origination, broker-
age or servicing of residential mortgag-
es, or residential mortgage modification 
or foreclosure relief services;

• The CFPB has reasonable cause to 
determine, by order, is engaging or 
has engaged in conduct that poses risk 
to consumers with regard to the offer-
ing or provision of consumer financial 
products or services;

• Offers or provides a private education 
loan; or

• Offers or provides to a consumer a pay-
day loan.84

In addition, the CFP Act permits the CFPB 
to extend its supervisory and enforcement 
authority over any person that it determines, 
by regulation, is a larger participant in a mar-
ket for other consumer financial products or 
services. The CFPB must consult with the 
FTC before it issues such a regulation. The 
CFP Act requires the CFPB to issue such a 
regulation within one year after the Desig-
nated Transfer Date.85 A service provider to 
a nondepository person within the CFPB’s 
supervisory authority is also subject to the 
CFPB’s authority.86 

The CFPB’s authority with respect to 
these nondepository persons is exclusive, ex-
cept where shared with the FTC.87 The CFP 
Act also expressly reserves the authority of 
the Farm Credit Administration, providing 
that the Act does not modify, limit, or other-
wise affect the Farm Credit Administration’s 
authority.88 Although the CFPB has exclusive 
authority to enforce the Federal Consumer 
Financial Law with respect to these nonde-
pository persons, any federal agency autho-
rized to enforce Federal Consumer Financial 
Law may recommend to the CFPB in writing 
that the CFPB initiate an enforcement pro-
ceeding.89

The CFPB must require reports and con-
duct examinations of a nondepository person 
under its supervision on a periodic basis to 
assess its compliance with the requirements 
of the Federal Consumer Financial Law, to 
obtain information about the activities and 
compliance systems or procedures of such 
person, and to detect and assess risks to con-
sumers and to markets for consumer finan-
cial products and services.90 The CFPB’s as-
sessment must be based on the risks posed to 
consumers in the relevant product markets 
and geographic markets, taking into consid-
eration a list of enumerated factors, includ-
ing the asset size of the covered person, the 
risk posed to consumers, and state regula-
tion.91 The CFPB is required to coordinate its 
supervisory activities with those conducted 
by prudential regulators and the state bank 
regulatory authorities, and must use existing 
reports and publicly reported information to 
the fullest extent possible.92 The CFPB is again 
required to provide the IRS with each report 
of examination or related information identi-
fying possible tax law noncompliance.93

The CFPB and the FTC must negotiate an 
agreement for coordinating enforcement ac-
tions by each agency regarding the offering 
or provision of consumer financial products 
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or services by any covered nondepository 
person. This agreement must be completed 
within six months after the Designated Trans-
fer Date.94 The agreement must include pro-
cedures for notice to the other agency, where 
feasible, before initiating a civil action to en-
force Federal Consumer Financial Law.95 Al-
though the CFPB and FTC cannot file a rival 
enforcement action after the other has initi-
ated an action, the non-initiating agency may 
intervene as a party in the existing action.96

Limitations on Authority of the CFPB; 
Preservation of Authority
The CFP Act provides a laundry list of 
activities that are exempted from the CFPB’s 
authority entirely or in part.97 The exemptions 
apply to the activities, not to the entities that 
perform those activities.98 An entity engaged 
primarily in activities that are not subject to 
the CFPB’s authority may also be engaged 
in activities that subject it to the authority of 
CFPB.99

A merchant that sells nonfinancial goods 
or services is exempt from the coverage of the 
CFP Act except to the extent it offers or pro-
vides a consumer financial product or service 
or is otherwise subject to other consumer 
laws.100 A merchant is not subject to the CF-
PB’s supervisory and enforcement authority 
if it engages in any of the following activities 
that would otherwise be considered to be a 
financial good or service:

• Extending credit directly to a consumer 
exclusively for the purpose of engaging 
the consumer to purchase a nonfinancial 
product or service from the merchant, 
so long as the merchant does not sell the 
paper (unless the buyer is in default of 
the credit obligation); 

• Collecting its own consumer credit 
receivables; 

• Selling a merchant’s consumer credit 
receivables that are delinquent or other-
wise in default. 

However, if the CFPB deems a merchant to 
be “engaged significantly” in offering or pro-
viding consumer financial products or ser-
vices, this exclusion from coverage will not 
apply if the merchant sells consumer debt 
that is not in default, extends credit in an 
amount significantly greater than the value 
of the nonfinancial goods or services sold, 
or regularly extends credit that is subject to 
a finance charge.101 The CFP Act creates an 
exception from coverage for a small business 
that extends credit to customers who pur-

chase nonfinancial goods or services, even 
if the merchant charges a finance charge, so 
long as the merchant does not extend credit 
for other purposes, retains the credit for its 
own accounts (although it can sell debts that 
are delinquent or in default), and is a small 
business under section 3102 of the Small Busi-
ness Act.103

The CFP Act gives special treatment to 
one type of merchant, motor vehicle deal-
ers. The Act broadly defines “motor vehicle” 
to include: (i) any self-propelled vehicle de-
signed for transporting persons or property 
on a street, highway or other road; (ii) rec-
reational boats and marine equipment; (iii) 
motorcycles; (iv) motor homes, recreational 
vehicle trailers, and slide-in campers; and (v) 
other vehicles.104 A motor vehicle dealer is 
generally exempted from the Act if it is pre-
dominantly engaged in the sale and servicing 
of motor vehicles, the leasing and servicing 
of motor vehicles, or both.105 This exception 
will not apply, however, if a motor vehicle 
dealer: (i) provides financial services related 
to residential or commercial mortgages; (ii) 
operates a line of business that involves the 
extension of retail motor vehicle credit or 
leases, provided directly to consumers and 
pursuant to a contract that it does not rou-
tinely assign to an unaffiliated third party; or 
(iii) offers or provides a consumer financial 
product or services unrelated to motor ve-
hicles.106 

In addition to the exception for merchants, 
the CFP Act excludes a number of other in-
dustries and activities from the CFPB’s au-
thority, including: 

• Licensed or registered real estate bro-
kers and real estate agents.

• Manufactured home retailers and mod-
ular home retailers.

• Accountants and tax preparers.
• Attorneys engaged in the practice of 

law.
• Persons regulated by state insurance 

regulators.
• Employee benefit and compensation 

plans and certain other arrangements 
under the Internal Revenue Code.

• Persons regulated by the Securities and 
Exchange Commission or a state securi-
ties commission.

• Persons regulated by the Commodity 
Futures Trading Commission.

• Persons regulated by the Farm Credit 
Administration.

• Activities related to the making of vol-
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untary charitable contributions to tax-
exempt organizations.

• Persons engaging in the business of 
insurance.107

The powers of the Federal Trade Com-
mission and Federal Reserve Board remain 
unchanged by the CFP Act, and both are di-
rected to coordinate with the Office of Ser-
vice Member Affairs to ensure that (i) service 
members and their families are educated and 
empowered to make better informed decision 
with respect to consumer financial products 
and services offered by motor vehicle deal-
ers, and (ii) complaints are effectively moni-
tored and responded to.108

Although the CFPB may not exercise its 
rulemaking, supervisory, or enforcement 
authority with respect to any exempted per-
sons under these exemptions, the CFP Act 
expressly reserves the CFPB’s authority to 
request information from a large number of 
exempted persons.109 These provisions are ef-
fective on  the Designated Transfer Date, ex-
cept for the provision regarding the CFPB’s 
rulemaking authority, authority with respect 
to covered persons, and the provisions re-
garding simultaneous and coordinated su-
pervisory actions with respect to Very Large 
Depository Institutions, which all became ef-
fective on the enactment date.110 

Implementation of the  
Dodd-Frank Act
The consumer financial protection provi-
sions in Title X of the Dodd-Frank Act signal 
a significant and unprecedented increase in 
consumer regulation and protection. The Act 
creates the CFPB for the purpose of protect-
ing consumers in financial transactions and 
gives it broad rulemaking and supervisory 
authority. Although many of the provisions 
of the Act are already effective or will be 
effective on the Designated Transfer Date, 
implementation will not happen overnight. 
But over the next two years, we can antici-
pate a sweeping reform of the regulation of 
the consumer financial services industry. 
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