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BASIS OF JURISDICTION

The MAA agrees with the parties’ statements eflthsis of jurisdiction.



STATEMENT OF QUESTIONS PRESENTED FOR REVIEW

1. Should this Court alter the *“very serious caopusaces” test to include
consideration of planning and zoning concerns, wiseich an alteration conflicts with Michigan
Supreme Court precedent and would virtually elinrereaproperty owner’s ability to challenge a
zoning decision that prevents the extraction ofirsdtresources?

The trial court did not directly address this quest though it did analyze
whether the proposed Kyser mine would have verpsgrconsequences for the
Kasson Township zoning plan.

Amicus CuriaeMAA answers: No.



INTRODUCTION

The Michigan Aggregates Association (“MAA”) filékis amicus curiaebrief to
focus the Court’s attention on a critical legalusghat this appeal presents—the continuing
viability of the “very serious consequences” or ‘WStest that courts use when analyzing the
validity of a zoning ordinance that prevents th&awtion of natural resources.

In its opinion, the trial court considered whettiee proposed Kyser gravel mine
would have very serious consequences not only aditional factors, such as traffic, noise,
property values, and nearby residential use, laat ah the Kasson Township zoning plan itself.
(5/4/06 Trial Ct Tr at 39 (analyzing “the domindezit”).) The Township presses this point on
appeal, arguing that “Planning and Zoning Concé&alsWithin the Very Serious Consequences
Test.” (Kasson Twp Appeal Br at 25.) As will bep&ained below, neither this Court nor the
Michigan Supreme Court has ever included consiaeratf “planning and zoning concerns” as
part of a VSC analysis. That is because such deraion would undermine the more rigorous
standard of reasonableness that applies when megjexoning regulations in this context. By
definition, judicial override of any zoning decisiwill have a negative impact on the underlying
planning and zoning concerns that resulted in #@stbn. A reformation of the VSC test that
includes an analysis of such concerns would thezefeverely weaken a property owner’s
ability to challenge a zoning decision that protsitihe extraction of natural resources, contrary
to the important public interest that gave riseéhe VSC test in the first place. Accordingly,
while the MAA takes no position regarding the umglag merits of the trial court’s decision, it
respectfully requests that this Court decline thatation to expand—and therefore undermine—

the VSC test by considering very serious conse@getaplanning and zoning concerns.



STATEMENT OF PROCEEDINGS AND FACTS

The Michigan Aggregates Association

The Michigan Aggregates Association (MAA) is anfarofit trade association
founded in 1960 by a group of conscientious andirenmentally concerned aggregate
producers. The Association’s goal is to protect promote the interest, growth, and welfare of
the Michigan aggregates industry. MAA membershags grown to include not only crushed
stone and sand and gravel products, but many indluashd recycled material producers, as well
as suppliers of equipment and other goods needpbtiuce mineral products required by every

citizen of Michigan.

The Impact of Aggregates on Michigan’s Economy

One hundred fifteen million tons of mineral aggates were sold from Michigan
sources in 2006, produced from about 325 surfaceesnilocated throughout the State.
Aggregate mining takes place in every single coumtylichigan, and the industry employs over
8,000 people in Michigan, at an average yearly wsgee 25% higher than the average wage for
all industries. (http://www.miagg.org/facts/indetm.) Thousands more Michigan citizens are
indirectly employed to service the industry, indhgl equipment repair contractors, trucking
companies, longshoremen and boat crews, and the lik

Aggregate makes up approximately 95% of everyofassphaltic concrete placed
on Michigan roads, and 80% of each cubic yard ofl@td cement concrete useltl. Some of
the largest aggregate users are therefore the, &atmties, Townships, and Municipalities in
their road and infrastructure programs&d. An average of 11 tons of aggregate is required

annually for each and every resident in the Statliohigan. Id. Overall, Michigan’s direct



and indirect annual economic impact from the enti@ing industry (in 2005 figures) is
approximately $25.8illion. (http://www.nma.org/pdf/states _04/mi2004.pdf.)

Relevant Facts and Proceedings Below

Appellee Edith Kyser sued Kasson Township after Township refused to
rezone 115 acres of her property to allow gravelimg. The Township opposed the rezoning
primarily because it had already created a “Gradystrict” in its Master Plan, and it did not
want to amend that plan to include Kyser’'s propesyich is immediately adjacent to the Gravel
District.

Following a bench trial, the trial court ruledKiyser’s favor, finding that Kyser’'s
property contains valuable gravel deposits, and tha proposed use would cause no very
serious consequences for local traffic, noise, @riypvalues, residential use, or the integrity of
the Township’s land use plan.

The MAA takes no issue with the trial court’s édamtiary rulings or with its
factual findings. But the MAA takes great issughwtihe trial court’s decision to consider the
Township’s zoning plan when conducting a VSC ansalyS hat decision conflicts with a long
line of Michigan Supreme Court and Court of Appezlses, and, if adopted by this Court, sets a
dangerous precedent for all future challenges wngodecisions involving the extraction of
natural resources. The MAA respectfully requestat tthis Court decline the Township’s

invitation to alter the VSC test.



STANDARD OF REVIEW
The MAA agrees that this Court reviews the trialits fact findings under the
clear error standard. (Kasson Twp Appeal Br a) 2Bhe trial court’s legal conclusions are
reviewedde novo The Detroit News, Inc v Policemen & Firemen Ret &@yBetroit 252 Mich
App 59, 67; 651 NW2d 127 (2002).
ARGUMENT
THE “VERY SERIOUS CONSEQUENCES” TEST IS BASED ON THE

IMPORTANCE OF PRESERVING THE RIGHT TO EXTRACT NATUR AL
RESOURCES WHERE THEY ARE FOUND.

For more than 75 years, Michigan courts havee$sed the importance of not
destroying or withholding the right to secure gilavel, or mineral from one’s property, through
zoning ordinances, unless some very serious corseqs will follow therefrom.”City of North
Muskegon v Miller249 Mich 52, 57; 227 NW 743 (1929). That is hessanatural resources
“can only be extracted from the place where theylacated and found. Preventing the mining
of natural resources located at a particular sitegnts all use of those natural resourcesilva
v Township of Ada416 Mich 153, 159-160; 330 NW2d 663 (1982). As United States Court
of Appeals for the Sixth Circuit has explained:

There is . . . a substantial difference between oatinance

prohibiting manufacturing or commercial businesairesidential

district that may be conducted in another locaktth equal profit

and advantage, and an ordinance that wholly depthve owner of
land of its valuable mineral content.

Village of Terrace Park v Errettl2 F2d 240, 243 (CA 6, 1926).Adcord Townships Assoc
Amicus CuriaeBr at 4 (“Under Michigan law, the mining of min&sdas been granted preferred
status. Minerals are not artificial goods and éfeme must be extracted from where they

naturally exist.”).)



Preserving the right to extract natural resouqmedects a number of interests.
For example, “[p]reventing the extraction of natuesources harms the interests of the public as
well as those of the property owner by making ratuesources more expensiveSilva 416
Mich at 160; 330 NW2d 663. The extraction of natuesources also advances “the public
interest in the encouragement of full employment @gorous industry.”ld. at 159 n 5, quoting
Certain-teed Products Corp v Paris Tws1 Mich 434, 465; 88 NW2d 705 (1958) (separate
opinion of Edwards, J). In addition, once natueslources are extracted, property can often be
restored and put to other useSilva 416 Mich at 160-161; 330 NwW2d 663 (“we note that
extraction of natural resources is frequently aperary use of the land and that the land can
often be restored for other uses and appropriaerasces with adequate security can properly
be demanded as a precondition to the commencerhertraction operations”).

Acknowledging these important interests, Michiganrts have rejected the usual
test for challenging a zoning decision that woutdvent the extraction of natural resources,
applying instead “a more rigorous standard of reabteness.” American Aggregates Corp v
Highland Twp 151 Mich App 37, 40; 390 NW2d 192 (1986). Spealfy, a person challenging
such a zoning decision need only show that “thezevaluable resources located on the land and
that no ‘very serious consequences’ would resolinfthe extraction of the resources.ltl. at
41; 390 Nw2d 192, citingilva 416 Mich at 162; 330 NW2d 663.

. THIS COURT SHOULD NOT ALTER (AND THEREFORE UNDE RMINE) THE

“VERY SERIOUS CONSEQUENCES” TEST BY APPLYING THAT T EST TO
INCLUDE CONSIDERATION OF PLANNING AND ZONING CONCER NS.

In American Aggregatesthis Court considered four likely consequencesaof
proposed gravel mine: (1) truck traffic, (2) trafhoise, (3) a predicted decrease in property
values, and (4) the impact the operation would lavéhe contemplated residential development

and tax base of the township where the mine wae tocated. 151 Mich App at 42; 390 Nwad



192. The Court did not consider whether the predosiine would have very serious
consequences for local planning and zoning, andnpi@l consequences to planning and zoning
concerns should not be added to the test.

Whenever a property owner challenges a zoningsidec that prohibits the
extraction of natural resources, success necessaghns a court has overridden the zoning
decision. Because zoning decisions, by natureglwevlocal planning decisions, success must
also almost always mean that the new use had coesegs for local planning and zoning—atfter
all, the zoning decision was reversed. If courtsstrtonsider the very serious consequences to
zoning decisions, the end result will be a proiobiton the extraction of natural resources in far
more instances than is presently the case.

For example, imagine a rural township that bdres extraction of all natural
resources within the township and dedicates altldasolely to residential development. A
proposed mine in the township would undeniably haefy serious consequences on the zoning
plan and therefore bar the mine. That would beréisalt even if mining was to take place in a
remote area that would have no other consequentdbeocommunity, and with a plan for
residential development on the site after 20 yelarsy before the rest of the township can
reasonably expect to be developed. The publicraatein extraction of natural resources
counsels strongly in favor of allowing such a mitee proceed, yet it would be virtually
impossible under the test Kasson Township propo3é® local planning and zoning concerns
would trump the public’s interest in the extractmmatural resources.

In its appeal brief, Kasson Township confusessm@ration of “planning and
zoning concerns” with thAmerican Aggregatesourt’s consideration of potential consequences

on “residential development and [the] tax base&SegKasson Twp Appeal Br at 25.) These are



two separate matters. A proposed gravel mine raag ho serious consequences on residential
development and the tax base but still signifigamhpact local planning and zoning, as the
Township alleges here. Conversely, a trial cosrtfree to consider the consequences on
residential development and the tax base even wal@pposed mine is wholly consistent with a
general zoning plan. The two considerations ateoongruent. Thé&merican Aggregatesourt
appropriately looked at effect on development ands$ revenue; it also correctly declined to
consider the consequences to the local zoning plams Court should do the same.

Kasson Township’s reliance @loomfield Twp v Beardsle@49 Mich 296; 84
NW2d 537 (1957), is also misplaced. (Kasson Twppegb Br at 25-26.) Just likkmerican
Aggregates the Beardsleecourt looked at the potential effect a proposeavegr mine would
have on residential developmentd. at 302; 84 NW2d 537. That is not the same thiag a
analyzing the potential effect on local planningl @oning. Here, for example, the trial court
could have concluded that the proposed Kyser miogldvhave very serious consequences for
residential development in Kasson Township withefgrence to the Township’s zoning plan or
even the Gravel District. The VSC test must réflee analysis of the consequences to the
community and the natural environment, not the miaeconsequences to a theoretical plan that
a township has adopted which may be changed atim®yand was made without having to
consider the broader public interest.

Kasson Township argues that allowing gravel ngrom the Kyser property will
“unleash” zoning and planning chaos as other owoérzoperty currently outside the Gravel
District try to enter the gravel business. (Kas3avp Br at 27-28.) That policy argument
ignores the VSC test's purpose, which is to veshencourts the power to determine whether a

proposed extraction of natural resources will hestg serious consequences on a neighborhood.



The Township’s argument also rings hollow. If grBsupply in Kasson Township is as inflated
as the Township argues throughout its appeal hhefmarket will discourage additional owners
from entering the business, and there will be nthér expansion. And if Kyser is right that
there is still a need for more gravel mines, thew mines will be fulfilling an important public
function by supplying the material needed to camdtrroads, bridges, and other public
structures. Either way, the propriety of allowiadditional mining should be controlled by the
VSC test the State has followed for more than 7&rsjenot by the planning decision of local
officials who have no obligation to consider theaer public good or the public’'s need for
aggregates.

1. INCORPORATING CONSIDERATION OF LOCAL PLANNING AND ZONING

CONCERNS INTO THE “VERY SERIOUS CONSEQUENCES” TEST WILL
ENABLE THE VERY MISCHIEF THE TEST IS DESIGNED TO AV OID.

Amicus curiae American Planning Association (“APA”) and Michigan
Association of Planning (“MAP”) laud Kasson Townglior its zoning plan and dare this Court
to interfere with such “community-wide legislatipmlicy.” As discussed above, there is no
local policy—regardless of its merit—that can bageld above the interest of the broader public
in the extraction of minerals, an interest that W&C was created to protect. In addition, the
APA and MAP fail to consider that local zoning daons are frequently made with much less
deliberation and good intentions than Kasson Towpnallegedly exercised in establishing the

Gravel Zoning District.

! The Townships Association predictably requests tiia Court allow local officials to substi-
tute their own analysis for that of the courtsoWhships AssociatioAmicus CuriaeBr at 8 (“In
effect, the Township in this case has already cotedlua ‘very serious consequences’ analysis
and determined that there would be ‘very serioussequences’ to the community at large if
gravel mining was not confined to the specifiedvgtadistrict.”); id. at 10 (“the [trial court]
judge did not give deference to the Township’s estise and comprehensive plan to provide
for adequate gravel production while also planriorghe normal and successful development of
the Township.”).) That approach stands the VS€dests head and should be rejected.



Local zoning and township officials are preditydiieholden to their constituents’
concerns that an aggregate mine not be locatedhd@m backyard, the so-called “NIMBY”
problem. This is not a criticism of public offitsarather, it is the natural consequence of facing
regular, public election. As a result, the dockaftsMichigan Circuit courts are littered with
cases where an aggregates company delivered agrapplication to a township only to have
the township pass a total moratorium on mining @nghort time later—sometimes the very next
day—while the township amends their ordinance tdkemabtaining a mining permit more
difficult. When challenged, these bad-faith moratms and ordinance amendments inevitably
succumb to the VSC test in litigation, as they $thou

The reality is that it is not difficult to proff@ “planning” justification for nearly
any anti-mining decision. And in the face of ameatotal moratorium, it is almost impossible
to say that a proposed mine will rfodive very serious consequences to such contriaehipg
considerations. Rather than protect the publioterests in the extraction of minerals, then,
consideration of these planning interests will imtacal zoning decisions with the same type of
protection they enjoyed before the VSC test waaterkto protect the greater public interest.

In deciding whether to alter the VSC test, thitig Court must consider not only
the “laudable” circumstances purportedly surrougditasson Township’s zoning decision, but
the more common situation involving a zoning dexisthat represents nothing more than a
naked attempt to prohibit mining. To the extentf@wnship has a legitimate concern about
residential development, traffic, the environmemt,some other local interest, the VSC test
already accounts for that concern; to the extehbwnship has an illegitimate motive to stop
mining altogether, the VSC test should be mainthimeits present form, giving the courts the

power to place the greater public good over loeHtiaterest.



CONCLUSION

If this Court alters the VSC test to include ddegation of planning and zoning
concerns, we will have returned to the long-agowdran local zoning decisions could trump the
public interest in natural resource extraction.isTdase does not raise the specter of the judiciary
acting in a legislative capacity.Céntra Townships Asso@micus CuriaeAppeal Br at 13.)
Rather, this case presents the question of whitleeYSC test should be applied by the courts,
or by a local zoning board. (Townships Associa#onicus CuriaeBr at 8, 10.) Because the
Michigan Supreme Court and this Court have alwaysl (correctly) left VSC analysis to the
courts, the MAA respectfully requests that this @aecline Kasson Township’s request to alter
the VSC test, and that it instead reaffirm bothvakdity of the VSC test in its current form and

the public’s interest in extracting valuable natuesources.
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